Small Business Development Center (SBDC)
UNM-Valencia Campus
280 La Entrada Road, Los Lunas, NM
(505) 925-8980

Business Licenses:
Valencia County -

501 Luna Ave., Los Lunas  505-866-2050 $25/yr

Los Lunas - 660 Main St., Los Lunas 505-839-3840 $25/yr
Belen - 100 S. Main St., Belen 505-864-8221 $35/yr
Bosque Farms - 1455 W. Bosque Loop 505-869-2358 $35/yr
Peralta - 90-A Molina Rd., Peralta 505-869-2050 $35/yr
Rio Communities- 360 Rio Communities Blvd. 505-861-6803 $35-45/yr
Socorro- 111 School of Mines Rd. 575-835-0240 $25/yr
Mountainair- 105 E. Broadway 505-847-2321 $35/yr

Gross Receipts Tax (CRS ID #) — Reporting of gross receipts tax
Must submit an application for Business Tax ID # (CRS #). There is no fee to register, but must file (monthly,
quarterly or semi-annually) even if there no tax collected. Can apply in person, by mail, or online.

Taxation and Revenue Department
Bank of the West Building

5301 Central Ave. NE

PO Box 8485

Albuquerque, NM 87198-8485

(505) 841-6200

Taxation and Revenue Department
1200 South St Francis Dr.

PO Box 5374

Santa Fe, NM 87502-5374

(505) 827-0951

Fax (505) 827-9876

Fax (505) 841-6326

Apply Online: tap.state.nm.us

(Federal) Employer ID # (FEIN): only needed if paying employees (for more information, visit
www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Understanding-Employment-Taxes) — It is issued
by the IRS (800) 829-4933 — IRS Business & Tax Line

Apply Online: https://www.irs.gov/businesses/small-businesses-self-employed/apply-for-an-employer-
1dentification-number-ein-online

Corporations: Secretary of State — To register a LLC, Corporation, S-Corp, Partnership, etc.
State Capitol Annex North Building, 3rd floor, Suite 300, at 325 Don Gaspar, Santa Fe, New Mexico 87501

(505) 827-4508 or toll free at (800) 477-3632
sos.state.nm.us

Trademarks: Secretary of State — To register trademarks and general partnerships $25 per Class Code and $25
Application Fee

325 Don Gaspar, Suite 300, Santa Fe, NM 87503

(505) 827-3600

sos.state.nm.us/business_services



https://tap.state.nm.us/tap/_/
http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Understanding-Employment-Taxes
https://www.irs.gov/businesses/small-businesses-self-employed/apply-for-an-employer-identification-number-ein-online
https://www.irs.gov/businesses/small-businesses-self-employed/apply-for-an-employer-identification-number-ein-online
http://www.sos.state.nm.us/default.aspx
http://sos.state.nm.us/business_services/

Section 1:

Step 1.
Step 2.

Step 3.

Basic Steps to Starting a Business

Define the Business: For whom, doing what, how and where

Choose a Business Name. If you are planning on using a web site then you should consider registering your trade name
and logo with the U.S. Patent and Trademark Office. You can do the basic research at www.uspto.gov but will
ultimately have to do a formal filing. The last thing that you want to happen is to receive a letter from some lawyer
telling you to stop using the name you have chosen as it is trademarked.

Choose and Register Your Legal Structure: The choices of legal structure for a business are:

Sole Proprietorship (Trademark filing is optional with Secretary of State)

The following are registered with the Secretary of State, www.sos.state.nm.us who clears the name only in the state.

Step 4.

Step 5.

Step 6.

Step 7.

Step 8.

Step 9.

Step 10.

Step 11.

Step 12.

Step 13.

Partnership

Limited Partnership

Limited Liability Partnership

Corporation (C-Corporation)

Limited Liability Company
C corporations who wish to elect S corporation status should complete IRS form 2553 once their C corporation
registration has been filed.

Obtain your Federal Employers Identification Number (FEIN) from the IRS: The application forms, SS-4, are
available at www.irs.gov , by telephone, fax, the local IRS office or contact your closest SBDC for further assistance.

Register with the State Taxation and Revenue for CRS tax number:
http://www.tax.newmexico.gov/Businesses/register-your-business.aspx

Obtain your Business License and Other Applicable Licenses

Report New Hires to the New Mexico New Hires Directory: Federal and State law requires employers to report
newly hired and re-hired employees in New Mexico to the New Mexico New Hires Directory.
http://newhire-reporting.com/NM-Newhire/default.aspx

As soon as you start paying employee wages you need to fill out form ES802 on line with the New Mexico
Department of Workforce Solutions. http://www.dws.state.nm.us/Business/Publications/Forms

If you have employees, contact the IRS and your State Taxation and Revenue Office or a tax accountant for the
appropriate forms and rates for the following: State Unemployment Tax (SUTA), Federal Unemployment Tax
(FUTA), Federal Income Tax (FIT), State Income Tax (SIT) if applicable, Social Security Withholding (FICA),
Medicare withholding, Immigration and Naturalization Service (INS) Form I-9 for Employment Eligibility Verification.

Check with an Attorney Regarding Leasing Agreements, Contracts, Patents, Copyrights, Intellectual Property
and Licensing Agreement Requirements.

Determine the Necessary Guidelines for Compliance with Title I and Title III of the Americans With Disabilities
Act (ADA): The latest information on this can be obtained on the following web site:
http://www.ada.gov/2010 regs.htm

Establish a Business Bank Account: If you plan to accept credit cards it may be necessary to setup a Merchant
account.

Check your Insurance Coverage: The following are some, but not all, insurance policies you might consider:

Property and Liability Life and Health: Basic and Major Medical
Business Interruption Disability Income and Key Person

Product and professional liability Insure major equipment for replacement value
Comprehensive general liability (umbrella policy) Worker’s Compensation: Required with 3 or more
Motor vehicle Employees, contractors with no employees

Small Business Development Center at the Santa Fe Higher Education Center 505-428-1343 revd/1s
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Section 2:

Patents/Trade names/Trademarks
U.S. Patent and Trademark Office
1-800-786-9199

www.uspto.gov

Office of the Secretary of State
New Mexico State Capital

325 Don Gaspar, Suite 300
Santa Fe, NM 87501
(505)8273600

N.M. Toll Free (800) 477-3632
Forms: www.sos.state.nm.us

If issuing securities:

Form: Form J Notice of Claim Exemption; Fee $350
Regulation and Licensing: Security Division

Plaza San Miguel

725 St. Michaels Drive

(505) 827-7140

Internal Revenue Service

2945 Rodeo Park Drive E. Suite 2
Santa Fe, N.M. 87505
1-800-829-4933 (Phone application)
1-859-669-5760 (Fax. application)
Forms available: www.irs.gov

N.M. Taxation and Revenue Department
Manuel Lujan Building

1200 S. St. Francis Dr.

Santa Fe, N.M. 87505

(505) 827-0946

Register online:
http://www.tax.newmexico.gov/Businesses/
register-your-business.aspx

City of Santa Fe Business Licenses

200 Lincoln Avenue

Santa Fe, N.M. 87501

Building Inspections: (505) 955-6646
http://www.santafenm.gov/doing business with the city#apply

County of Santa Fe Business Licensing

County Court House

102 Grant Avenue

Santa Fe. N.M. 87501

Building & Development Services, John Salazar 986-6229
jmsalazar@santafecountynm.gov
http://www.santafecountynm.gov/growth management/
building_development services/permit_applications

Department of Workforce Solutions
301 W. DeVargas 2" Floor

Santa Fe, N.M. 87501
(505)827-7437/7438

Forms Available: www.dws.state.nm.us

Copyrights and Intellectual Property
U.S. Copyright Office

Public Information Office (202) 707-3000
www.copyright.gov

Worker’s Compensation Administration

810 West San Mateo, Suite A2

Santa Fe, NM 87505

(505)476-7381
http://www.workerscomp.state.nm.us/about.php

Occupational Safety and Health Admin. (OSHA)

827 Camino De Los Marquez, Suite 3

Santa Fe, N.M. 87502

(505) 827-4230
http://www.nmenv.state.nm.us/QOhsb_Website/index.htm

District 2 Environmental Department

#4 Calle Medico

Santa Fe, N.M. 87505

(505)827-1840
http://www.nmenv.state.nm.us/NMED/field op.html

Construction Industries Division
Toney Anaya Building:

2550 Cerrillos Road

P.O. Box 25101

Santa Fe, N.M. 87504-5101

(505) 476-4700

Regulation and Licensing Department
P.O. Box 25101

725 St. Michaels Dr.

Santa Fe, N.M. 87504

(505) 827-7003 Fax. (505) 827-1157
www.rld.state.nm.us

New Mexico New Hires Directory
http://newhire-reporting.com/NM-Newhire/default.aspx

For specific occupational licenses contact the
appropriate division of the Regulation and Licensing
Department

Small Business Development Center at the Santa Fe Higher Education Center 505-428-1343
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ONLINE STORE AND RETAIL
by April Maguire9:00 am

http://quickbooks.intuit.com/r/online-store-and-retail/10-sites-to-sell-your-products-online-whats-best-
for-your-business/

Online marketplaces offer a number of advantages for small retailers, including

the ability to reach new and diverse customer bases, but not all marketplaces are

created equal. Some have proven invaluable resources for sellers, while others
levy numerous fees without delivering a sufficient number of customers. Whether
your wares are vintage clothing or handcrafted doghouses, it's important to put

time and effort into selecting the best places to sell your products over the web.

Learn more about the 10 popular online marketplaces listed below and determine

which, if any, is ideal for your business’ unique needs.

1. Amazon

Amazon is a titan of online retail, and likely one of the first places that comes to

mind when you consider selling products over the internet. Along with a wide

reach for finding potential customers, Amazon offers an easy-to-use selling

platform for numerous product categories, including beauty, books and home

improvement, just to name a few.

Further, unless a seller opts to have their items stored with Amazon, the seller

won’t have to pay a fee until their items sell. Once the item is

purchased, Amazon Payments will collect either the applicable referral fee

percentage of the per-item minimum referral fee, depending on which is higher.
Retailers selling niche, hobby or refurbished goods tend to do best on this

platform, as they don’t compete with Amazon’s own sales offerings.


http://quickbooks.intuit.com/r/online-store-and-retail/
http://quickbooks.intuit.com/r/author/april-maguire/
http://quickbooks.intuit.com/r/marketing/5-resources-to-conduct-market-research
http://quickbooks.intuit.com/r/online-store-and-retail/how-to-create-a-store-and-sell-products-on-amazon
http://services.amazon.com/selling/benefits.htm
http://services.amazon.com/selling/benefits.htm
http://services.amazon.com/fulfillment-by-amazon/benefits.htm
https://www.amazon.com/gp/help/customer/display.html?nodeId=1161240
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2. eBay

Founded in 1995, eBay is one of the most familiar and long-standing online
marketplaces. While almost any item can be listed on eBay’s pages, sellers

offering rare or branded items—including vintage goods and collectibles—tend to

do best with the service. The fee for selling on eBay is 10% of the total sale

value, up to a maximum charge of $750. If you plan to list more than 50 items per

month, you should note that insertion fees of $0.30 per item may apply.

Additionally, selling on eBay is ideal for merchants with a large number of

international customers. With the Global Shipping Program, sellers can send

their goods to the eBay warehouse in Kentucky. Upon sale, the company will
then fill out the necessary customs forms and send the goods on to their

destinations.

3. Etsy

Ideal for creative-minded merchants seeking widespread exposure, Etsy features

12.3 million products and hosts 875,00 merchants at any given time. One of the
benefits of this marketplace is that sellers can take advantage of an array of
checkout systems including mobile options. The fee for sales is typically 3.5% of
the selling price and does not include shipping or taxes. Additionally, Etsy

charges $0.20 per item listed.



http://quickbooks.intuit.com/r/online-store-and-retail/
http://quickbooks.intuit.com/r/author/april-maguire/
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http://pages.ebay.com/help/sell/fees.html
http://quickbooks.intuit.com/r/marketing/how-to-internationalize-your-website
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In spite of its reach, the marketplace does have its drawbacks. While Etsy allows

sellers to create their own storefronts, design options for configuring a unique

storefront tend to be limited.

4. Shopify

Shopify lets users create online stores and sell a wide array of goods in multiple
categories. One of the main benefits of Shopify is that sellers can design their
own professional-quality storefronts using more than 100 template options. As a
result, they can save on development costs without sacrificing website quality.
Additionally, Shopify features a built-in analytics suite, allowing sellers to

evaluate their own strengths and weaknesses.

Shopify sellers can choose from multiple monthly plans ranging from $9 to $179

a month. As an added bonus, certain plans allow merchants to market their
goods across multiple channels, including Facebook and MailChimp, and offer

easy integration with Quickbooks and other accounting tools.

5. Bigcommerce

Business owners can use Bigcommerce to design, host and run their online

stores. One of the benefits of selling on Bigcommerce is that the site offers
extensive marketing support including social media integration, coupon codes
and an abandoned cart saver. Additionally, the marketplace provides secure
hosted e-commerce tools and shopping carts so your customers can feel

comfortable purchasing online.


http://quickbooks.intuit.com/r/online-store-and-retail/
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Despite the many benefits, Bigcommerce is not without a few drawbacks.

Between monthly fees, transaction costs and credit card charges, the price of

selling on this platform can add up. Additionally, critics say that Bigcommerce

lacks some of the app options of other marketplaces.

6. Bonanza

With 25,000 registered businesses, Bonanza is one of the best choices for
retailers in the fashion industry. With this eBay-like marketplace, sellers create
online booths for their items, which are listed at fixed rates. While there are no
listing fees, the company does collect a 3.5% closing fee on sales under $500.
For higher-value transactions, Bonanza charges a flat fee of $17.50 plus 1.5% of

the sale amount over $500.

One of the drawbacks of using Bonanza is that it lacks the name recognition of

other marketplaces. Even so, the platform's Managed Merchant program can be

a boon to busy retailers. By choosing this option, sellers can turn over tasks like
creating listings and adding metadata to the marketplace, which can free up time

for running other parts of the business.

7. GoAntiques

If you sell antiques and vintage goods, you may want to consider utilizing
the GoAntiques online marketplace. Promising no commissions or listing fees,
GoAntiques instead charges a flat fee with basic membership starting at $24.99 a

month. Additionally, easy-to-use tools allow retailers to edit multiple listings and


http://quickbooks.intuit.com/r/online-store-and-retail/
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view stats on their sales. As a downside, the GoAntiques web interface is not as

sophisticated as some of its online marketplace competitors, a fact that could

turn away potential customers.

8. CaféPress

CafePress allows retailers to design and sell merchandise in a variety of
categories. Once a customer purchases your design, CafePress will produce it
using print-on-demand technology and handle all payment transactions, as well
as deliveries and returns. Because the marketplace is handling the nitty-gritty

details, merchants can focus on creating innovative designs.

CafePress charges no set-up fees and offers commissions on all sales. Sellers
can choose to have 10% deducted from their monthly royalty checks or pay a
pre-set fee each month. Because the company manufacturers all the

products, merchants who do their own manufacturing may see low profit margins

and may need to pursue additional methods of selling goods.

9. 11 Main

11 Main is different from the other marketplaces on this list in that retailers need
to be invited to participate. Because of this, it features a carefully cultivated
selection of shops and boutiques. This makes the platform's selection of quality
fashion, jewelry, craft goods and entertainment items a favorite among online

shoppers.


http://quickbooks.intuit.com/r/online-store-and-retail/
http://quickbooks.intuit.com/r/author/april-maguire/
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After being approved to sell on 11 Main, merchants can create content and list

items at $0.05 per month per product. The marketplace retains 3.5% of the value

of sales up to a maximum of $50 per sale.

10. Zibbet

Hosting thousands of shoppers on an hourly basis, Zibbet is a well-known source
of handmade products and art. Unlike many online marketplaces, Zibbet offers a
free plan, which allows merchants to list and sell up to 10 items a month without
paying transaction fees. On the free plan, sellers can include up to one image
with each item. If you wish to sell more than 10 items, you will need to choose

one of the paid plans, which start at $4 per month.

Thanks to the internet, the lack of a brick-and-mortar location is no longer a
barrier to business success. On the contrary, enterprising retailers can take
advantage of numerous online marketplaces to sell their wares. By choosing the
right market for your products, and avoiding those with hefty fees or contracts,

you can grow your small business successfully in the coming years.
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STEPS FOR PERMITTING A MOBILE FOOD BUSINESS

IN THE CITY OF ALBUQUERQUE

1. FIND A COMMISSARY — this must be a permitted food business. Complete the commissary
agreement or have the owner of the commissary provide you with a written, signed and dated
letter giving you permission to use their facilities.

2. GET YOUR NM CRS NUMBER — Go to New Mexico Taxation and Revenue and apply for a CRS
number.

When you fill out the paper work— the business location address must be the same address as

your commissary address. There is no charge for a CRS number. If your New Mexico Taxation &

Revenue Registration Certificate shows a different address than your commissary address you
must correct the address.

New Mexico Taxation & Revenue is located at the NE corner of Central & San Mateo @ 5301
Central Ave NE. They are open Monday — Friday, 8 am — 5 pm. (505) 841-6200.

3. GET A BUSINESS LICENSE — at 600 2" St NW or on line at:
https://www.cabqg.gov/planning/business-registration-information

4. SCHEDULE A FIRE INSPECTION OF YOUR MOBILE FOOD BUSINESS —The Fire Marshal won’t
inspect unless you have a business license. Call (505) 764-6300 to schedule an appointment.

5. SCHEDULE A PRE-OPENING INSPECTION WITH THE ENVIRONMENTAL HEALTH DEPARTMENT —
CALL 311 to schedule an appointment for inspection. Or call (505) 768-2716

6. AFTER PASSING THE ENVIRONMENTAL HEALTH INSPECTION —Go to the City Hall at the corner
of 5! and Marquette on the 3™ floor, room 3023 and pay the Health Permit Fee ($120.00).
Currently only checks made out to the City of Albuguerque and cash are accepted.

CONGRATULATIONS YOU ARE NOW READY TO OPERATE YOUR

M@&FLE F@@B bUSFNESS’! Updated 6/18


https://www.cabq.gov/planning/business-registration-information

Handout provided courtesy of

THE BASICS OF CHOOSING A BUSINESS ENTITY

Colin T. Cameron”
Katz Ahern Herdman & MacGillivray PC

WHAT IS LIABILITY?
1. Contract Liability
1.1.  Contract: an agreement between parties; Written, verbal, or implied

1.2.  Breach of contract: agreement not honored, failure to perform; For example,
paying rent or an agreement to perform a service or deliver a product

1.3.  Typical damages include: Value of what was not performed (unpaid rent); Value
of lost profits (the profit a contractor could have earned); Consequential damages (lost business
because supplier failed to deliver)

2. Tort Liability

2.1. Tort: a wrongful act that breaches the standards by which everyone (even
strangers) must behave; Intentional, negligent, strict liability

2.2.  Typical damages include all foreseeable damages that result from the tortious act
(medical costs, property damages, lost earnings, pain and suffering, punitive damages)
3. Liability of Employers

3.1.  Employers are liable for their own actions and failures to act

3.2.  Generally, employers are also liable for torts committed by employees who are
acting in the scope of their employment or under the employer’s authority

3.3.  There are different rules for independent contractors

“ This document contains an introduction and general overview and does not discuss all issues, entities or
all characteristics of the entities listed. Any choice of entity and how you form your business depends
upon many factors. You should consult with an attorney, accountant, and insurance agent when making
decisions on how to start your business and choosing and forming any entity. The information and
content in this handout and presentation were created for informational purposes only. The comments or
opinions are intended for limited use as seminar presentation materials and do not constitute legal advice.
The presentation, discussion and use of these materials do not create an attorney-client relationship.
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WHAT IS A LIMITED LIABILITY ENTITY?

1. Separate legal entity that has separate obligations and liability

2. Generally, the owners will not be personally liable for the obligations and liabilities of
the entity; The entity will have its own responsibilities (contracts, taxes, etc.)

3. There are always exceptions!

3.1.  Personal guarantees

3.2.  Decision-makers’ actions or your actions

3.3. Fair Labor Standards Act (minimum wage, overtime, record-keeping, child
employment) “employer”

4. “D/b/a” or “doing business as” designation is used for trade names when the name of the
individual or entity is not the same as the business name

4.1. Examples: Jane Doe d/b/a Jane’s Flowers; Flowers LLC d/b/a Jane’s Flowers

4.2.  A*“d/b/a” does not create a separate legal entity

5. Securities

5.1. There are special requirements for a “security”, which includes (among other
items) stock, a profit-sharing agreement, an investment in a common enterprise with the
expectation of profits to be derived primarily from the efforts of a person other than the investor,
and any interest in a limited partnership or a limited liability company

5.2.  Very complex and nuanced area of law; Broad definitions with many exceptions

5.3.  Consult with a lawyer who practices securities law, especially in any “investor”
situation

5.4.  Violation of securities laws can include civil and criminal penalties”

6. Regardless of whether you do business through an entity or not, make sure you always
have adequate insurance

7. In forming an entity, plan for how it will end

*

The New Mexico Securities Division is online at: http://www.rld.state.nm.us/securities-
division/default.aspx. New Mexico laws and other laws may apply.
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CAN | DO BUSINESS WITHOUT AN ENTITY?

Sole Proprietorship

1. Generally

1.1.  One owner with no separate legal entity

1.2.  Individual owns all the assets of the business, takes all actions of the business, is
liable for all debts and obligations of the business

1.3.  Individual owner reports all income, losses, deductions, etc.

1.4.  If the business has employees, the individual is the employer

2. Formation: No filing with the Secretary of State required

3. Advantages: Simplicity; No formation, no corporate reporting, controlled by individual
owner

4, Disadvantages

4.1.  Owner is personally liable for all liabilities of the business, including contract
liability, tort liability, and actions and omissions of employees

4.2.  Business terminates upon owner’s death

4.3.  Business with joint owners can result in formation of a partnership

Basics of Choosing a Business Entity, page 3



WHAT ARE COMMON TYPES OF ENTITIES?

General Partnership

1. Generally

1.1.  An association of two or more persons to carry on as co-owners a business for
profit; Owners are “partners”

1.2. Business decisions made in accordance with the partnership agreement or the
general rules of the Partnership Act”

1.3.  Each partner is liable for debts and obligations of the partnership

2. Formation and Termination

2.1.  May file with Secretary of State; Filing recommended but not required

2.2.  Partnership Agreement

2.3.  Unless the partnership agreement has a different provision, the partnership
terminates upon the death of any partner

3. Advantages: Taxation of income and loss passes through to partners (similar to an LLC)

4. Disadvantages

4.1.  Some formalities of an entity, with none of the liability protection

4.2.  Each partner is personally liable for all of the obligations and liabilities of the
partnership and the other partners’

4.3.  Creation of implied partnerships based on actions of the individuals

Limited Partnership

1. Similar to a partnership, but with a general partner who manages partnership and limited
partners who take roles of passive investors

2. General partner is liable for debts and obligations of the partnership; Limited partners
have limited liability

3. Limited partnership agreements quickly become complex to address tax and distribution
issues; Interest in a limited partnership is a security

* New Mexico statutes, including the Uniform Partnership Act, NMSA 1978, 88 54-1A-101, et seq., are
available online at: http://www.nmonesource.com/nmnxtadmin/NMPublic.aspx

" The Uniform Partnership Act, NMSA 1978, §§ 54-1A-305 and -306. Section 54-1A-306(a) states that
“all partners are liable jointly and severally for all obligations of the partnership unless otherwise agreed
by the claimant or provided by law.”
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Limited Liability Company (LLC)

1. Generally

1.1.  The most flexible and straightforward entity

1.2.  Owners are “members”

1.3.  Provides limited liability for members while still allowing for federal partnership
tax treatment

1.4.  Few required formalities

2. Formation and Termination

2.1.  File Articles of Organization with the Secretary of State

2.2.  Operating Agreement describes how LLC is run

2.3.  LLC will survive the death of members and terminate as provided in the Articles
of Organization and Operating Agreement

3. Advantages

3.1.  Provides for limited liability of the members with few formalities

3.2.  Currently no franchise fees or annual reports required in New Mexico

3.3.  Partnership tax treatment; Taxes flow through to the members

3.4. Can also elect to be taxed as a subchapter S corporation

3.5.  Members are generally not subject to the LLC’s debts, obligations and liabilities,
although creditors can reach LLC property (including your investment in the LLC)

4, Disadvantages

4.1. May not be appropriate entity for every situation (professional corporations,
nonprofits, certain high-risk tax and securities scenarios)

4.2.  Securities concerns; Presumption for manager-managed LLCs
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Corporation

1. Generally

1.1.  Owned by shareholders, who own shares of stock

1.2. Managed by board of directors and officers

1.3.  Officers answer to the board of directors, board answers to the shareholders

1.4.  Can have single owner (in different roles) or multiple owners; Any number and
type of shareholder is permitted

2. Formation and Termination
2.1.  File Articles of Incorporation with the Secretary of State
2.2. Bylaws

2.3.  Shareholder Agreement (if there are multiple shareholders)

2.4. Initial resolutions (bank accounts)

2.5.  Corporation terminates according to the Articles and will survive death of the
individual shareholders

3. Advantages

3.1.  Provides for limited liability of shareholders; Shareholders are generally not
subject to the corporation’s debts, obligations and liabilities (although creditors can reach the
corporation’s property, including your investment in the corporation)

3.2.  Can create different distributions and allocations of profits and loss (different
types of membership interests, preferred interests that pay dividends before others)

4. Disadvantages

4.1.  Corporation taxed as a separate legal entity; “double taxation” for earnings at
corporate level and dividends at the shareholder level

4.2.  Corporate losses cannot be passed through to the shareholders

4.3.  Must follow corporate formalities or risk losing liability protection

4.4.  Securities concerns
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S Corporation Status

1. Generally

1.1. A corporation that, under the Internal Revenue Code, elects to receive pass-
through tax treatment

1.2.  No more than 100 shareholders; Limitations on types of shareholders

1.3.  Income and losses are passed through to the shareholders on a pro-rata basis; The
corporation is not subject to corporate tax

2. Formation and Termination
2.1.  File Articles of Incorporation with the Secretary of State
2.2. Bylaws

2.3.  Shareholder Agreement (if there are multiple shareholders)
2.4. Initial resolutions (bank accounts)
2.5.  File election form with the IRS within the applicable deadline

3. Advantages: Avoids the “double taxation” of corporate earnings and dividends; Income
is taxed as though it is the direct earnings of the shareholder

4, Disadvantages

4.1. Still a corporation, subject to all the advantages and disadvantages of a
corporation

4.2.  Restrictions on shareholders and prohibition on other entities as investors

4.3.  Limitations on certain deductions

4.4.  Securities concerns
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How Do | SIGN DOCUMENTS ON BEHALF OF AN ENTITY?

Once you create a legal entity, make sure that all contracts and legal documents name the entity
and are signed on behalf of the entity, not by you individually. For example, if you sign a lease,
make sure the “tenant” is the entity. Carefully review the provisions where your personal name
appears.

Right Way (Examples)

Signature Block:

ABC, 123 LLC,
a New Mexico limited liability company

By:_[your signature here]
Jane Doe, Its Managing Member [Your Name and Title]

Wrong Ways (Examples)

Signature Block:

Jane Doe Jane Doe, President

Jane Doe, d/b/a ABC,123 LLC ABC,123 LLC
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Handout provided courtesy of

THE BASICS OF CHOOSING A BUSINESS ENTITY

Colin T. Cameron”
Katz Ahern Herdman & MacGillivray PC

WHAT IS LIABILITY?
1. Contract Liability
1.1.  Contract: an agreement between parties; Written, verbal, or implied

1.2.  Breach of contract: agreement not honored, failure to perform; For example,
paying rent or an agreement to perform a service or deliver a product

1.3.  Typical damages include: Value of what was not performed (unpaid rent); Value
of lost profits (the profit a contractor could have earned); Consequential damages (lost business
because supplier failed to deliver)

2. Tort Liability

2.1. Tort: a wrongful act that breaches the standards by which everyone (even
strangers) must behave; Intentional, negligent, strict liability

2.2.  Typical damages include all foreseeable damages that result from the tortious act
(medical costs, property damages, lost earnings, pain and suffering, punitive damages)
3. Liability of Employers

3.1.  Employers are liable for their own actions and failures to act

3.2.  Generally, employers are also liable for torts committed by employees who are
acting in the scope of their employment or under the employer’s authority

3.3.  There are different rules for independent contractors

“ This document contains an introduction and general overview and does not discuss all issues, entities or
all characteristics of the entities listed. Any choice of entity and how you form your business depends
upon many factors. You should consult with an attorney, accountant, and insurance agent when making
decisions on how to start your business and choosing and forming any entity. The information and
content in this handout and presentation were created for informational purposes only. The comments or
opinions are intended for limited use as seminar presentation materials and do not constitute legal advice.
The presentation, discussion and use of these materials do not create an attorney-client relationship.
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WHAT IS A LIMITED LIABILITY ENTITY?

1. Separate legal entity that has separate obligations and liability

2. Generally, the owners will not be personally liable for the obligations and liabilities of
the entity; The entity will have its own responsibilities (contracts, taxes, etc.)

3. There are always exceptions!

3.1.  Personal guarantees

3.2.  Decision-makers’ actions or your actions

3.3. Fair Labor Standards Act (minimum wage, overtime, record-keeping, child
employment) “employer”

4. “D/b/a” or “doing business as” designation is used for trade names when the name of the
individual or entity is not the same as the business name

4.1. Examples: Jane Doe d/b/a Jane’s Flowers; Flowers LLC d/b/a Jane’s Flowers

4.2.  A*“d/b/a” does not create a separate legal entity

5. Securities

5.1. There are special requirements for a “security”, which includes (among other
items) stock, a profit-sharing agreement, an investment in a common enterprise with the
expectation of profits to be derived primarily from the efforts of a person other than the investor,
and any interest in a limited partnership or a limited liability company

5.2.  Very complex and nuanced area of law; Broad definitions with many exceptions

5.3.  Consult with a lawyer who practices securities law, especially in any “investor”
situation

5.4.  Violation of securities laws can include civil and criminal penalties”

6. Regardless of whether you do business through an entity or not, make sure you always
have adequate insurance

7. In forming an entity, plan for how it will end

*

The New Mexico Securities Division is online at: http://www.rld.state.nm.us/securities-
division/default.aspx. New Mexico laws and other laws may apply.
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CAN | DO BUSINESS WITHOUT AN ENTITY?

Sole Proprietorship

1. Generally

1.1.  One owner with no separate legal entity

1.2.  Individual owns all the assets of the business, takes all actions of the business, is
liable for all debts and obligations of the business

1.3.  Individual owner reports all income, losses, deductions, etc.

1.4.  If the business has employees, the individual is the employer

2. Formation: No filing with the Secretary of State required

3. Advantages: Simplicity; No formation, no corporate reporting, controlled by individual
owner

4, Disadvantages

4.1.  Owner is personally liable for all liabilities of the business, including contract
liability, tort liability, and actions and omissions of employees

4.2.  Business terminates upon owner’s death

4.3.  Business with joint owners can result in formation of a partnership
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WHAT ARE COMMON TYPES OF ENTITIES?

General Partnership

1. Generally

1.1.  An association of two or more persons to carry on as co-owners a business for
profit; Owners are “partners”

1.2. Business decisions made in accordance with the partnership agreement or the
general rules of the Partnership Act”

1.3.  Each partner is liable for debts and obligations of the partnership

2. Formation and Termination

2.1.  May file with Secretary of State; Filing recommended but not required

2.2.  Partnership Agreement

2.3.  Unless the partnership agreement has a different provision, the partnership
terminates upon the death of any partner

3. Advantages: Taxation of income and loss passes through to partners (similar to an LLC)

4. Disadvantages

4.1.  Some formalities of an entity, with none of the liability protection

4.2.  Each partner is personally liable for all of the obligations and liabilities of the
partnership and the other partners’

4.3.  Creation of implied partnerships based on actions of the individuals

Limited Partnership

1. Similar to a partnership, but with a general partner who manages partnership and limited
partners who take roles of passive investors

2. General partner is liable for debts and obligations of the partnership; Limited partners
have limited liability

3. Limited partnership agreements quickly become complex to address tax and distribution
issues; Interest in a limited partnership is a security

* New Mexico statutes, including the Uniform Partnership Act, NMSA 1978, 88 54-1A-101, et seq., are
available online at: http://www.nmonesource.com/nmnxtadmin/NMPublic.aspx

" The Uniform Partnership Act, NMSA 1978, §§ 54-1A-305 and -306. Section 54-1A-306(a) states that
“all partners are liable jointly and severally for all obligations of the partnership unless otherwise agreed
by the claimant or provided by law.”
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Limited Liability Company (LLC)

1. Generally

1.1.  The most flexible and straightforward entity

1.2.  Owners are “members”

1.3.  Provides limited liability for members while still allowing for federal partnership
tax treatment

1.4.  Few required formalities

2. Formation and Termination

2.1.  File Articles of Organization with the Secretary of State

2.2.  Operating Agreement describes how LLC is run

2.3.  LLC will survive the death of members and terminate as provided in the Articles
of Organization and Operating Agreement

3. Advantages

3.1.  Provides for limited liability of the members with few formalities

3.2.  Currently no franchise fees or annual reports required in New Mexico

3.3.  Partnership tax treatment; Taxes flow through to the members

3.4. Can also elect to be taxed as a subchapter S corporation

3.5.  Members are generally not subject to the LLC’s debts, obligations and liabilities,
although creditors can reach LLC property (including your investment in the LLC)

4, Disadvantages

4.1. May not be appropriate entity for every situation (professional corporations,
nonprofits, certain high-risk tax and securities scenarios)

4.2.  Securities concerns; Presumption for manager-managed LLCs
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Corporation

1. Generally

1.1.  Owned by shareholders, who own shares of stock

1.2. Managed by board of directors and officers

1.3.  Officers answer to the board of directors, board answers to the shareholders

1.4.  Can have single owner (in different roles) or multiple owners; Any number and
type of shareholder is permitted

2. Formation and Termination
2.1.  File Articles of Incorporation with the Secretary of State
2.2. Bylaws

2.3.  Shareholder Agreement (if there are multiple shareholders)

2.4. Initial resolutions (bank accounts)

2.5.  Corporation terminates according to the Articles and will survive death of the
individual shareholders

3. Advantages

3.1.  Provides for limited liability of shareholders; Shareholders are generally not
subject to the corporation’s debts, obligations and liabilities (although creditors can reach the
corporation’s property, including your investment in the corporation)

3.2.  Can create different distributions and allocations of profits and loss (different
types of membership interests, preferred interests that pay dividends before others)

4. Disadvantages

4.1.  Corporation taxed as a separate legal entity; “double taxation” for earnings at
corporate level and dividends at the shareholder level

4.2.  Corporate losses cannot be passed through to the shareholders

4.3.  Must follow corporate formalities or risk losing liability protection

4.4.  Securities concerns
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S Corporation Status

1. Generally

1.1. A corporation that, under the Internal Revenue Code, elects to receive pass-
through tax treatment

1.2.  No more than 100 shareholders; Limitations on types of shareholders

1.3.  Income and losses are passed through to the shareholders on a pro-rata basis; The
corporation is not subject to corporate tax

2. Formation and Termination
2.1.  File Articles of Incorporation with the Secretary of State
2.2. Bylaws

2.3.  Shareholder Agreement (if there are multiple shareholders)
2.4. Initial resolutions (bank accounts)
2.5.  File election form with the IRS within the applicable deadline

3. Advantages: Avoids the “double taxation” of corporate earnings and dividends; Income
is taxed as though it is the direct earnings of the shareholder

4, Disadvantages

4.1. Still a corporation, subject to all the advantages and disadvantages of a
corporation

4.2.  Restrictions on shareholders and prohibition on other entities as investors

4.3.  Limitations on certain deductions

4.4.  Securities concerns
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How Do | SIGN DOCUMENTS ON BEHALF OF AN ENTITY?

Once you create a legal entity, make sure that all contracts and legal documents name the entity
and are signed on behalf of the entity, not by you individually. For example, if you sign a lease,
make sure the “tenant” is the entity. Carefully review the provisions where your personal name
appears.

Right Way (Examples)

Signature Block:

ABC, 123 LLC,
a New Mexico limited liability company

By:_[your signature here]
Jane Doe, Its Managing Member [Your Name and Title]

Wrong Ways (Examples)

Signature Block:

Jane Doe Jane Doe, President

Jane Doe, d/b/a ABC,123 LLC ABC,123 LLC
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